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Landlord’s Waiver of its Right
to Forfemu‘e - A Prachcal Gulde

Randal! M. Rothbart

INTRODUCTION

This chapter deals w:th the doctrine of walver, an evolvmg mmef eld for
landlords, property managers, and their counsel. In most leases, the
landlord will have inciuded terms W]'chh Wwill permit it to exercise various
remedies against a defaulting ténant including the ultimate remedy of
termination of the léasé. However, a landlord by its conduct can
unwittingly waive its right to terminate in response toa Speclﬁc default.

Landlord Responses to Breach

Each lease varies but, generally speaking, there are’ several possible
courses of action available to & landlord in the eventof breach by a tenant,
gither pursuant to the terms of its lease or at common law *I‘he following
are the most common remedies utilized: S :

. (1) Thedelivery to the tenant of a Notice of Default, which declares
- that the tenant is in default; identifies the action or inaction
which constitutes the breach, and may provide the tenant with a
prescribed or reasonable perlod of time wzthm which to remedy

the breach.

(2) The commencement of an action agamst the tenant for non-
payment of rent or for damages occasioned by a2 non-monetary

~ default.

(3)  Theremedy of distress, in which the landlord seizes thc goods of
the tenant on the leased premises and uses the proceeds of their
sale to pay the outstanding arrears of rent; the tenancy is

- recognized as continuing to exist.

(4) To take no steps whatsoever, and continue to accept rent from
the tenant.

(5) Forfeiture, in which the iandlord delivers a Notice of Termina-
tion and terminates the tenancy.

*  Solmon Rothbart Goodman, LLP, Many thanks to my associate James McReynolds for
his assistance with respect to the preparation of this chapter,
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The doctring of waiver significantly affects the landlord’s rights and any
decision to proceed with forfeiture of the tenancy. The landlord's right to
forfeiture can be jeopardized by certain conduct of the landlord after it
becomes aware of, or arguably should have known of, a breach of lease by
the tenant.

Test for Waiver

The test for waiver is succinetly set out in the key Ontario Court of Appeal
decision of Malva Enterprises Inc v Rosgare Holdings Ltd.!, as follows:

A landlord who has the nght to forfeit a lease by reason of the tenant’s
default, may waive the exercise of” this right when, after the act or
omission giving rise to the right of forfeiture has come to its knowledge,

it does any act whereby it recognizes the relationship of landiord and tenant
as still continuing.. ;

The three clements necessary for waiver are:

(1)  default by tenant;

{2) landlord has knowledge of tenant’s default and,

(3) conduct of the landlord that affirms a continuing landiord and
tenant relationship. -

Essentially, the court found that the key to the doctrine of waiver is the
obligation of the landlord to choose between mutually exclusive options
for relief available to it pursuant to the lease. To permit the landlord to
both affirm and repudiate the lease at the same time wculd be manifestly
unfair. As the court set out in Malva:

o

The lessor has an option whether he will take advantage of a forfeiture or
not, and if he elects not 1o do'so the forfeiture is waived. This waiver of
the right fo forfeit the lease is properly regarded as an aspect of the wider
doctriné of clecuon ‘This type of waiver arises where a person is entitled
to al’tematwe Trights which are inconsisteht with one another and, with
knowledge of the facts which give rise in law to these alternative rights,
he acts in a manner which is consistent with his having chosen to rely on
one of ther. He is held inlaw to his choice even though he wasnot aware
of the legal consequences of the choice. Such election may be either
express or implied and it is implied when the lessor, after the cause of .
forfeiture has come to his knowledge, does any act whereby he
recognizes the relation of landlord and tenant as still continuing

1 (1993), 104 D.L.R. (4th) 167, 14 O.R. (3d) 481 at p. 487 (Ont. C.A.) (“Mafva”) [amphaszs
added]. :

2

Supra, at p. 487,
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Practical Examples of Waiver

The following recent cases illustrate the court’s focus upon the conduct
of the landlord that may contribute to or constitute a waiver of the rightto
terminate the lease.

Matva Enterprises Inc. v. Rosgate Holdings Ltd.

' This is the leading case in Ontario concerning the law of waiver by a
landlord. Malva is a decision of the Ontario Court of Appeal released in
July 1993. Malva Enterprises Inc. was the tenant and Rosgate Holdings
Ltd. was the landlord. In February 1991, the parties executed a lease. By
May 1991, the tenant was suing the landlord for breach of that lease. The
tenant alleged a failure in the construction of the leased premises, among
other things. The tenant withheld rent on account of this alleged failure.

In April of 1992, the landlord counterclaimed for arrears of rent up to
the date of judgment. In December 1992, the tenant delivered a motion for

-an injunction to prevent the landlord from terminating the tenancy. The
laridlord delivered a cross-motion for summary judgment for the rental
arrears. By a decision of the court dated December 23,1992, the landlord
received summary judgment for arrears of rent payableup to andincluding
lovember 1992. The December 1992 rént had already been paid as a term
of an earlier Order. On January 6, 1993, the tenant paid rent for January
1993, ‘which was accepted by the landlord. On that same day, the landlord
notified the tenant that it would terminate unless ail the arrears were paid
forthwith, including all the arrears of rent covered by the judgment that it
bad just obtained.

"On January 12, 1993, the tenant served an application for an order
declaring that the landlord had waived its right to termination. While the
application was pending (just one week before it was scheduled to be

heard), on January 25, 1993, the landlord terminated the lease and took
possession of the premises, thereby excluding the tenant from carrying on
business. On March 12, 1993, Justice Poulin ordered that the lease was in
full force and effect. The landlord appealed Justice Poulins decision to the
Court of Appeal arguing that: (a) an action for rent does not waive a right
to terminate where forfeiture is for failure to pay rent; and, (b) rent
Payments were applied to carliest arrears by the Jandlord.

The appeal was dismissed on July 27, 1993. The Court of Appeal ruled
that a breach of covenant to pay rent is not a continuing breach and that,
when the landlord’s right to forfeit is waived, it cannot be revived. The
court further held that the landlord’s act of counterclaiming for the arrears

Of rent up to December 1992 (the landlord did not seek termination in its
Counterclaim in the action), constituted conduct that impliedly recognized
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the relationship of landlord and tenant as continuing. This had the effect of -
waiving the landlord’s right to terminate for arrears of rent up to the end of
December 1992.

In addition, the court also found that the tenant had made an
appropriation of its rent cheque, by expressly directing that it was to pay
the rent for the month of January 1993. The landlord accepted that
January 1993 rent, thereby waiving its right to terminate for any non-
payment of rent prior to January 1993.

If a landlord commences any proceeding, makes any demand, receives
any rent or takes any other step after it has knowledge of a breach of lease,
it will have lost its right to use that prior breach as a basis upon which to
terminate the lease.

Fitkid (York) Inc. v. 1277633 Ontario Ltd?

In this matter, there was on ongoing dispute between the landlord and
the tenant over the condition of the roof. There was also a dispute
concerning payment of taxes and utilities by the tenant. In February 2000,
the tenant commenced withholding part of the rent charged by the
landlord. In March 2000, the landlord delivered a Notice of Default. Afier
delivering the Notice of Default, the landlord continued to accept partial
rent payments from the tenant and continued to demand that the tenant
sharein the cost of roof repairs. The landlord terminated the tenancyin Jate
April 2000, after advising the tenant that it was going to send a collection
agency to recover the arrears if they were not paid.

The court determined that the landlord’s conduct after delivery of the
Notice of Default, by demanding that the tenant pay for half the roof
repairs, accepting the April 2000, rent cheque, and advising that it was
going to appoint a collection agency to collect the arrears demonstrated
that the landlord had elected to affirm the continuation of the landlord-
tenant relationship. This conduct constituted waiver of the right of
forfeiture for the earlier breaches, thereby rendering the landlord’s
termination of the tenancy unlawful. The tenant was successful in
obtaining judgment as against the landlord for damages for the loss of
the tenant’s business in the amount of $198,201.14.

Towcon Holding Inc. v. Pinnacle Millwork Inc.t

In this matter, the original landlord had executed a lease with the tenant
that carried on business of a hardwood manufacturer with 40 employees.
Thatlease contained an option to renew which was required to be exercised
by the tenant in writing within a specific time period. The original landlord
then sold the premises to Towcon. The tenant claimed that it had come to

P (2002), 117 A.C.W.S. (3d) 479 (Ont. S.C.).) (“Fitkid”).
{2007), 57 RP.R. (4th) 93, 157 A.C.W.S. (3d) 647 (Ont, $.C.1.) (“Towncan”).
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an oral agreement for the renewal of the lease prior to the sale with the
original landlord, which .agreement was binding oz its new 'landlord;
Towcon. The original term of the lesse ended November 13,2005: Towcon
took the position that the ténant had not properly exercised its option to
renew in time and that the tenant, who continued to maintain that it had
properly renewed, was thérefore overholding. - ol R O o
On January.30, 2006, the landlord commenced an application pursuant

. tos. 74 of the Commercial-Tenancies Act for an order declaring that the

lease had expired, the tenant was overholding; and fora writ of possession.

From December 15, 2005 to June: I5; 2006, the landlord, while stating
that it would not accept the rent payments from the tenant, directed that
the rent tendered by the tenant was to be held by the landlord’s solicitor: Tn
July 2006, counsel paid these funds.out to the landlord without notice to
the tenant or thecourt. From July 2006 forward, thé landlord accepted rent
and insurance premiums at the rates contemplated in the renewal. .

* The court found that there had. been an oral-agreement: between the
formerlandlord and the tenant to renew the lease ‘which:was bindifg on
Towcon and:that it was the duty of Towcon to have inquired- into the
equities between the former landlord and it§'tenants priorto-its purchase.
Relying in part-upon the reasoning in Malva and ‘Fitkid; the conrt ruled
that Towcon’s acceptance of: rent and insurance’premivms ‘on-the same
terms as the.proposed rencwal lease pending the hearing of the application
and duringthe period that theapplication had been adjourned, effactively
affirmed the relationship of landlord and tenant as still continuing. The
landlord’s application was dismissed. ¢ =i e o

Towcon had claimed that it had required the rent from. the-occupying
tenant in order to pay expenses. The court noted that there was nothing
preventing the landlord from bringing a motion for a declaration that it
could receive the tenant’s rent, on a without prejudice basis, while the
proceeding was -pending:The landlord’s ‘decision to arrange for the
payment of rent to its solicitor or accepting rent from the tenant pending
the hearing of thé application without having first-obtained a court order
permitting it:to accept the rent without prejudice to its right to terminate,
Constituted a’waiver of the right to terminate the landlord-tenant
relationship. This washeld to be the case whether the landlord-intended
to affirm the relationship or not. The court found anamplied waiver: -

,f?;eék or Z’"ﬁ;o Propér.tie_s Inc. v1282632 OntarmLtds o2 r
- This case demonstrates how Malva might even be used by tenants

against landlords as a result of, believe it or not; a court order! In this case
the landlord had delivered a letter notifying the tenant of its intention to

" RS.0.1990,0, L7, :
(2007), 162 A.CW.S, (3d) 482 (Ont. .C.J.) (“Buck or Two").
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terminate a tenancy for monetary and non-monetary defaults. Pursuant to
the lease, the landlord was required to give 10 days’ notice in respect of any
monetary defaults. On August 2, 2006, the landlord delivered the letter
purporting to bea Noticcof Terminationin relation to the alleged defaults.
Four days later on August 6, 2006, the landlord re-entered the premises
and changed the locks before the start of business. The tenant immediately
brought on an application for, among other things, possession of the
premises and moved immediately for interim relief. On August 11, 20006,
Campbell J. permitted the tenant to go back into possession of the premises
provided that the tenant pay any rent due, provide the landlord with post-
dated.cheques for two months future rent and arrange for the hearing of
the main-application, all without prejudice to the landlord.

Apparently, the Order was complied with and-the tenant paid the
arrears and provided the post-dated c¢heques to the landlord which were
negotiated by-the-landlord pending the hearing of the main application
which occurred in October, 2007 {approximately 14 months after the
landlord otiginally re-took possession of the premises). The court held on
the application that the termination of the lease by the landlord was
unlawful because of the fact that the landlord had re-entered prior to the
10-day notice period for-monetary default, as provided for in the lease. In
addition, the court went-on o hold further that the fact that the landlerd
had received the arrears of rent-and was being paid rent (pehding the
hearing of the application pursuant to the interim ‘Order of Campbell J.)
effectively amounted to a waiyer of the landlord’s right to terminate under
Malva. This is notwithstanding Justice Campbell’s Order.was made on &
without prejudice basis! - . - .

' As far as the landlord is concerned, the old cliché“be careful what you
wish for” or in this case, “be careful what you ask for” comes to mind. The
effect of the case.is that'Malva might even be applied against a landlord
who accepts tent from a-tenant. under an interim court order that is
expressly.made on & without prejudice basis to the landlord’s rights.

.. Certainly a key factor in any-situation in which counsel is taking steps to
terminate: a- tenancy where an ongoing business -is .operating, is to
undesstand '‘what the landlord’s real objective is. Is the obiject to get rid
of an- undesirable tenant, or to require compliance with the terms of the
lease by a-defauiting tenant? If the object is to rid the landlord of the
tenancy, then on an application by the tenant to re-take possession, it may
be prudent for counsel to consider requesting thatany rent to be paid by the
tenatit, be paid into court of the solicitor for the tenant’s trust account, 10
the credit of the proceeding while the application before the court is
pending:-Further, counsel should also consider requesting that-any such
order is not only without prejudice to the landlord’s rights, but specifically
and expressly does not constitute a waiver of the landlord’s rights to claim
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forfeiture. If acting for z tenant, the opposite tactic may, be employed.

and thereby waived its right of forfeiture, -
I'A'c:ceptqnc':‘e of Rent After Termination - - e e, T R
.. Inthematter Of ARC Sports Ld. v, Delia Catering jng, " the fandiord, i
response to persistent 10n-mohetary defaults on the. part of the tenant,
delivered a Notice of Termination and brought an ‘applicaiion for

e} e

. PosSession of the premises. While the heating before the Ontario Court

(Geéneral Division) wag pending,_t e

preiises and paid rent. At the irgtial hearing befoire Trafford J, the court

’tepéﬁf continued in'é‘c’:cupatip_':;pi'gihe‘

Agaitist it, A prudent ﬂse’;&f'this“s'trategy will iticlude ;:‘-'bfeiiniljg;a\_rl‘f interim
order requiring that any “occupation rept” coming due whilé "the
application is pending may be recejved by the landlord without prejudice
toitstermination rights or, alternatively, paidinto court to the credit of the

- application,

EHAE, Y S " = 3 Yo
—‘___‘-_—“———__,_,\__‘_ . ; -
7 (1997), 14RPE. (d) 275,75 A.C.W.s. (34) 739 (Ont. CAY (“4RC Spores),.
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Effect of Type of Breach Upon Waiver

Non-payment of rent is not a continuing breach. If the landlord accepts
rent after the original failiire to pay, the right to forfeiture for that original
failure has been waived. Once waived, the right to forfeit cannot berevived.

As determined by the court in the matter of Peel Non-Profit Housing
Corp. v. Myers,” non-monetary default can also be waived through the

landlord accepfing rent with knowledge of the outstandigg non-moﬁetary
default. bk '
Avoiding a Potential Waiver

Many commercial landlords or property management firms have a
system wherein a number of people including building property managers,
superintendents, and accounting personnel actually deal with tenants
directly concerning the tenancy or process cheques of other documenta-
tion concerning the administration of the lease. Those @ndi'\(iduals,
however, through their condugt, may unwittingly take some siep that

may, waive the landlord’s forfeiture rights. It is important to ensure that

eryong in t.‘dé___cpaip'lbf command who may interact with the tenant is
aware of the doctrine of waiver and knows what to do, or, more

 orepriately, what not to do. When the decision has been made fo

proceed with 4 def: ult remedy, all persons in contact with the tenant must

b

hgﬁ_fawafg_thgt_the'j{‘ cannot accept cheques from the tenant without first

reviewing the matter with counsel. A shréwd tenant, when confronted with

a demand for rent or Notice of Default, may deliver a rent cheque covering

v

st Tecent month'’s rent, and specifically appropriate the cheque for

that putpose. If the landlord accepts and/or processes the cheque, then it
will, in all 1 elihood, be deemed to hdve waived its right t0 terminate for

any A ars of rent or other breach of Iease predating that cheque. While
the fandlord will still havéaright to proceed by way of distress, 6r by action
on the- debt, ‘any termination utilizing these earlier defaults will be
" “In the évent that there are any ongoing negotiations between the pasties

¥ i S

fegarding an oxtension or a renewal of the lease or even future repairs or
replagements based on the assumption that the tenant will rémain ip.the

leased ‘premises fof ‘the foreseeable Tuture, they must cease when the

decision is made by the landlord to pursue

termination is the objective, the tenant should be'advised that on account

; _ ‘tefmination remedy. ‘When

of the default, or defauits, all negotiations-or other discussions are at an

end. -

SRR

el st d
B (1995),58 A.C.W.8.(3d) 867 (Ont. Ct. (Gen. Div.)),leaveto appealtoOnt. C.A. refused 74
A.CW.S. (3d) 488 (“Myers”). * o : .



LANDLORD'S WAIVER OF RIGHT TO FORFEITURE 853"

A waiver of forfeiture issu; may arise when the tenant alleges that the
former landlord granted privileges or made allowances not set out in the
Jogse: Landlieds purchﬂ-smg a tenanted. commercial property, should
require the former iandlord to warrant that there are no amendments,
variations, orother oral agreements concerning the tenancy, and thatit has
not waived any of the landlord’sb rights under the lease. Similarly, it might
further consider obtaining an acknowledgement by the tenant that the
original landlord has pot by its conduct or otherwise done anything, or

omitted to do anything which mig_ht constitute a waiver of any of the
landlord’s rights.

Tenant Strategies and Landlord Exposure

If the tenant wants ot of thelease or wants to position its guarantors or
indemnifiers such that they may be able to reduce their exposure on any
guarantec or indemmity, the tenant may (ry to setup a situation where it
baits the landiord into & Wrongful termination. This is especially relevant
where the tenant’s business is doing poorly and the guarantors and

indemnifiers are looking 10 avoid ‘liabi}ity.
If the landlord Wmngfully terminates the tenancy, it opens up a number

of options for the tenant:
(1) Asin Fitkid, the tenant may claim damages for the loss of its
business;
(2) thetenantmay take the position that the landlord has effectively
' breached the lease and itis no longer liable for the present value
of the remainder of the term of the lease. The tenant would
effectively be accepting the landlord’s anticipatory breach;

“(3) if the tenant wants to continue to operate the business, it may
seize this moment of landlord vulnerability to try to negotiate
better terms 10T continuation of the lease in return for not
commencing & wrongful termination lawsuit; .

(4) where the Jandlord terminates the tenancy, the tenant has a
remedy under the Commercial Tenancies Act® Pursuant to s.
20(1) of the Coqimerciaz Tenancies Act, the tenant may apply to
the court for relief from forfeiture and the court may grant such
relief as it thinks fit, on such terms as the court considers just.
This is discretionary equitable relief. However, if the tenant can
concusrently demonstrate on the application that the termina-
tion was unlawful because the landlord has through its conduct,
expressly OF impliedly, waived its right of forfeiture, the court
will set aside the termination. A tenant that successfully sefs
aside the termination in this manner can arguably avoid the

. Supra, footnote 5.
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necessity of demonstrating that it is entitled to a discretionary

- order of relief from forfeiture. This may benefit a tenant that
might not otherwise have been able to persuade a court to
excrcise its discretion in the tenant’s favour because of its past
history of breaches of lease, or improper conduct.

CONCLUSION

When termmanng a lease, the landiord must be very careful to ensure
that it does not provide the tenant with grounds to argue that it has waived
the right to forfeiture. The conduct of the landlord that may amount to a
waiver may be as obvious as the acceptanoe of rent or as thocuols as
continuing some:discussions concerning repair.obligations. Malva and
subsequent cases have left the door wide open as to what conduct of the
landlord will constitute “any -act” that recognizes the relationship of
landiozd and:tenant as still confinuing. Given that the courts seem to
disregard the non-waiver clause in the lease, this creates uncertainty for the
landlord and conversely an opportunity for the tenant to attempt to limit
its liability or the liability of its guarantor and indemnifiers. Careful co-
ordination with your client and its representatives, and ensuring that each
member of the landlord’s team knows their duties, will go a long way
towards protecting against a landlord “waving gobdbye” to its right to
forfcxture

dgbund



